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SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
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ADM NI STRATI ON ( MSHA) , Docket No. WEST 91-185- M
PETI TI ONER A.C. No. 48-00152-05595
V. FMC Trona

FMC WOM NG CORPORATI ON
RESPONDENT

DECI SI ON

Appear ances: Kristi Floyd, Esq., Ofice of the Solicitor, U.S.
Department of Labor, Denver, Col orado,
for Petitioner;
Henry Chajet, Esq., Janes G Zissler, Esq.
Washi ngton, D.C., for Respondent.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Adm nistration ("MSHA"), charges FMC Wom ng Cor poration
("FMC') with violating a safety regulation pronul gated under the
Federal M ne Safety and Health Act, 30 U S.C. O 801 et seq., (the
"Act").

A hearing on the nerits was held in Salt Lake City, Utah on
March 4-5, 1992.

The parties filed post-trial briefs.
Citation No. 3633617 states:

There was a gap in excess of .004 inch in the main
power inlet master control box top cover plate. Arcing
woul d occur inside this box due to the switching on and
off of the controls. Cover plates nust be nmamintained in
perm ssi ble condition to hel p prevent nethane gas
i gnition/explosions. The violation occured in nunber 2
roomin a Joy mner panel
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The regul ation allegedly violated, 30 C.F. R [0 57.22305 provi des:

Equi pnent used in or beyond the | ast open crosscut and
equi pnment used in areas where nethane may enter the air
current, such as pillar recovery workings, |ongwal
faces and shortwall faces, shall be approved by MSHA
under the applcable requirements of 30 CFR parts 18
t hrough 36. Equi prrent shall not be operated in
at nospheres containing 1.0% or nore nethane.

30 CF.R [0O18.31(a)(6) provides a maxi mum perm ssi bl e
cl earance of .004 inch for the plane flange joint in question

| ssues

The issues are whether a violation occurred. If affirmtive,
then was the violation significant and substantial and due to the
unwarrantable failure of FMC. Finally, if a violation occurred,
what penalty is appropriate.

Summary of the Evidence

WAYNE DOUGLAS PILLING a person experienced in safety and
heal th, has been a federal mne inspector for nore than 15 years.
(Tr. 27-31).

On Novenber 19, 1990, he wote Citation No. 3633617 for a
perm ssibility violation on a Joy Continuous Mner ("CM). In
particular, he cited the cable entrance box on top of the master
control box in the CM operator's cabin. The continuous miner was
i n-by the | ast open crosscut.

When it is in operation, the continuous mner is |located at
the face. When the inspector arrived, the continuous m ner had
just backed out of a previous cut and was ready to start cutting
a newdrift. (Tr. 32, 33, 79).

The control box houses approxi mately nine swtches which
operate the cutter heads, tram notors, conveyor and main
controls. These switches all produce incentive arcing which is
capable of igniting nethane. (Tr. 33, Ex. G1). The top portion
measures 6 by 17 inches. The enclosure itself is approxi mately
4200 cubic inches. (Tr. 34).
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M. Pilling identified the gap with an arrow on Exhibit G 1.
37, 38).

The citation alleged FMC violated O 57.22305 as well as 30
C.F.R [0 18.31(a)(6) which was applicable. (Tr. 38).

The vol une of the box was greater than 124 cubic inches.
(Tr. 39). The allowable gap on a box of this type is .004 of an
i nch.

Exhibit G2, an MSHA publication on permissibility,
illustrates the plane flange joint. (Tr. 43). M. Pilling drew a
circle on the exhibit showi ng where he inserted his feeler
gauge. (FOOTNOTE 1) The gap accepted a .005 feeler gauge for 1.5

(Tr.

to 2 inches. M. Pilling estimted the gap was .010 of an inch. (Tr.

45, 46). He further estimated the gap was several inches in
length. (Tr. 47).

M. Pilling explained that a pernitted gap will cool any
flames before they reach the outside atnosphere. Ventilation is
needed to cool the heat fromelectrical equipnment and also to dry
up the noisture. (Tr. 47).

Inspector Pilling issued the citation as a significant and
substantial ("S&S") violation. This is a gassy mine and the
percentage of nethane coll ected on October 31, 1990, was . 190,
.047, .007 and .127. (Tr. 52-54, Ex. G 3). The total nmethane
i berated on that date was 1,539,118 cubic feet. It is considered
significant if a mne |iberates over one nmllion cubic feet in 24
hours. Such an amount triggers a five day gas check

The other main factors included the numerous ignition
sources inside the master control box. The throw ng of the
switches creates an incentive arcing inside of the control box
which can ignite nethane. M. Pilling drew an "A" over the
switches on the control box panel. (Tr. 55, 56, 65).
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The gap was on the top box but the arcing occurred in the bottom
box. (Tr. 56). This is because there was an opening 5.5 inches by
11 inches between the 11 box and the master control box. (FOOTNOTE 2)
(Tr. 57). In sum if an ignition occurred in the master cable
entrance box, it would propagate up through the small cable
entrance box that was cited. In the inspector's opinion, it was
reasonably |ikely that a methane gas ignition or explosion could
occur. (Tr. 58, 65).

A et hane readout at the tinme of the inspection showed 0.0
percent concentration. (Tr. 58). However, the inspector didn't
consider this as a factor since the ventilation system was
wor ki ng. Further, the CMwas idle and not cutting into
undevel oped ground. The ventilation was rendering harm ess any
met hane that m ght have been present. (Tr. 58, 59). The CM was
equi pped with a nethanoneter which warns the m ner operator at a
1 percent nethane concentration. At 1.5 percent concentration, it
wi || deenergize the machine. (Tr. 60).

On occasions before 1990, FMC was cited for violations
involving its methane nonitors on the continuous mners. (Tr. 61
Ex. G8, G9, G10). On these occasions FMC s two sensor units
were plugged with trona. There was also fire equipnment in the
area but this was not a factor in issuing the citations as S&S
(Tr. 64).

If the inspector had detected an expl osive |evel of nethane,
he woul d have witten an inm nent danger order. (Tr. 65).

Exhibit G4, a docunent dated January 27, 1986 from MSHA' s
Green River, Woning office involved a nmethane gas ignition at
the FMC Trona M ne at their longwall panel. (Tr. 70, 71). The
ignition occurred while the conpany was repairing the | ongwal
shear. They were between the chalk line and the face of the
| ongwal | section at zero level. As they were welding on the wig
wheel , sparks junmped fromthe arc weld and ignited a small raider
of nethane. The ventilation systemwas running at the tinme. At
the tine 24,000 and 40,000 CFM were being coursed through the
chalk line and face area. There was a nethane nonitor at the
headgate and one at the tail gate about 400 feet away. (Tr. 73).
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M ner representative Erspaner told Inspector Pilling that the
hi ghest percentage of nethane gas he had found was 10 percent.
M. Thomas, a managenent representative with the inspection team
then told M. Erspamer not to talk to the inspector. (Tr. 87).

When M. Thomas was told by the inspector that the citation
woul d be S&S, he replied that "This is the one we've been waiting
for." (Tr. 88).

M CHAEL J. ERSPAMER, an underground m ner for FMC, runs a
913 front-end | oader. M. Erspanmer has held various jobs
including fire boss. (Tr. 173, 175). He described his operation
of the continuous mner. (Tr. 176-180). Wen he was roof bolting,
M. Erspamer had struck pockets of methane in the roof. Wen the
pressure is released, the gas gushes out into the atnosphere,
dependi ng on the size of the pocket. (Tr. 181). When roof
bolting, he would strike such pockets daily. (Tr. 182). Methane
isin the oil shale above and below the trona. It enters the mine
at nosphere through cracks in the floor, roof or through gas holes
drilled in the roof. If the trona is a foot thick, the roof is
good and it acts as a barrier to the oil shale. (Tr. 183).

FMC has eight ventilation shafts. (Tr. 184). In his 16 years
at FMC M. Erspaner has detected nmethane at 1 percent "probably
hundreds of times." He has detected with the sane concentrations,
met hane between 1 percent and 1 percent. Different concentrations
can be found at different locations. (Tr. 188). At FMC nethane is
continually liberated into the atnosphere.

FMC tries to maintain two production shifts to each
mai nt enance shift. (Tr. 189). The preventive mai ntenance crew
does the permissibility checks. (Tr. 193).

M. Erspaner acconpanied M. Pilling on Novenber 19, 1990.
He told the inspector he had gotten nethane readi ngs as high as
10 percent. (Tr. 195). Generally, these would be in a working
block with a fan in the room (Tr. 196). Sone of these
concentrations were in continuous mner sections. When he would
find such concentrations of methane, M. Erspanmer would restore
the ventilation. He would al so make daily reports to be
countersigned by the shaft superintendent. (Tr. 197). M.
Er spaner agreed you can feel the change in conditions if the face
fan shuts down. (Tr. 200).

Met hane is primarily contained in the oil shale above the
trona. (Tr. 202). On Novenber 19, 1990, the ventilation system
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was functioning. The system reduces the hazards of methane. The
foreman uses his nethane nonitor on a regular basis. (Tr. 204,
205).

On Novenber 19, 1990, M. Erspaner saw no standi ng water nor
did he detect the snmell of anmonia which would indicate nmethane
was present. (Tr. 206).

When observing at the nonitor on the mining machi ne you can
detect changes in amounts of the nethane levels. (Tr. 207).
Everyone at FMC knows the ventilation nust be maintained. (Tr.
208).

MERLE VENTERS, an MSHA el ectrical specialist is experienced
in mning as an electrical maintenance pernissibility expert.
(Tr. 245-269).

The 12-C Joy described in the citation is approved by MSHA
The control box panel starts and stops the notors. Any open
switches may deteriorate and allow an unintentional arc. The
wi t ness expl ai ned how arcing occurred and the types of hazards it
creates. (Tr. 270, 271). The requirenment that the gaps be
mai nt ai ned at .004 of an inch or | ess has been required since the
1970's. (Tr. 271, 274). It is not difficult to find such an
opening. (Tr. 272). MSHA requires the .004 of an inch to prevent
flame fromescaping. (Tr. 273). A gap of less than .004 of an
inch will not allow flanme to escape to a hazardous level. |If the
gap is greater than .004, it will allowthe flane to escape to a
hazardous | evel .

Perm ssibility violations occur because the equipnent is
i mproperly assenbl ed, was struck by a roof fall or collided with
anot her machine. (Tr. 275, 276). Expl osions have occurred because
a plane joint was closed. (Tr. 277, 278).

M. Venters agreed that ventilating the area keeps fuel away
fromany arc. (Tr. 283). Coal nines that are gassy have snal
ignitions fairly frequently. (Tr. 284). However, M. Venters did
not know of any ignitions in trona mnes nor was he aware of any
expl osions or ignitions at the FMC Trona Mne. (Tr. 284, 285). A
hi gh quantity of nethane does not, at all tines, translate into a
hi gh percentage of nethane. (Tr. 286). Boxes on the other side of
the CM have the sane ignition hazards as the box that was cited.
There is no nethane in the trona itself. (Tr. 298). It would be
i mportant to know where concentrations of nethane are | ocated in
a mne. (Tr. 302, 303).
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Addi tional ventilation increases the dilution effect on nethane
and reduces the hazard. (Tr. 304). Protection against nethane
hazards include perm ssibility, good mai ntenance and ventilation

The testinony of MSHA' s witnesses Jerry Pal mer Davi dson
Jerry Lee Fuller and Ken Porter is considered, infra.

FMC s Evi dence

JOHN HEAD, a mining engineer, is experienced in nethane
hazards and safety in gassy mnes. (Tr. 398-407, Ex. R-4).

In January (1992) M. Head visited the FMC M ne to gat her
information. (Tr. 408-412, 427, 428).

FMC' s mine is approximately six mles east/west and about
five mles north/south. (Tr. 413).

In 1990 there were ten operating CM sections and two CM
sections on standby in the [ongwall sections. (Tr. 413).

M. Head estimated FMC has over 100 pi eces of perm ssible
equi pment. (Tr. 415). He examined a Joy miner identical to No. 8
and nade a detail ed exam nation of a typical CM section. The No
14 panel where the contested citation was issued could not be
entered as it had been seal ed and was not nmintained. (Tr. 416).
He al so took bottle sanples of air. FMC preshift inspections for
gas checks and the ventilation nmust be in place before the crew
begins work. (Tr. 418). The mners take steps to reduce methane
concentrations below 1 percent whenever that |evel is found.

In CM sections, the mner operator stays at |east a foot
fromthe top of the trona bed. (Tr. 418).

M. Head described the nethod and | ocati on where he took 10
bottle sanples. (Tr. 419-421). The results he obtai ned were
simlar to MSHA' s net hane readings. (Tr. 420, 423). Bottle
sanmpl es provi de accuracy down to 1 or 2 parts per mllion. (Tr.
223). The results indicated readings as Ilow as 5 PPM and as high
as 25 PPM (10 parts per mllion is 0.0010). (Tr. 424-427).

M. Head found the travel roadways were in excellent shape
and there was no significant cracking or roof novenent. (Tr.
428). The witness further described in detail FMC' s ventilation
system The three primary intake air shafts deliver slightly
under 1,500,000 cubic feet of intake air, about 50 percent nore
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air than required. (Tr. 431-435, 436, 439). The distribution of
air throughout the systemis very effective. (Tr. 439).

Drill holes close to the southern end of No. 14 panel were
shown in a stratigraphic representation. (Tr. 440, 445). The
representation shows the trona seamto be about 15.5 feet thick
(Tr. 442).

The shal e above the trona is the area from whi ch nmethane gas
woul d be liberated if the roof is disturbed. (Tr. 444, 445). The
trona seam being mined is about 13 or 14 feet thick. After being
mned 5.5 feet or so of trona would remain. (Tr. 445). The
thicker the trona the nore stable the drifts or crosscuts. (Tr.
446). Panel 14 had a particularly good roof. (Tr. 447). After
Novermber 19, it would take an additional six or seven nmonths to
conpl ete mning panel 14.

M. Head described the ventilation system for panel 14 on
Noverber 19 in relation to where Joy CM No. 8 was |ocated. (Tr
452) .

Met hane is contained in the shal e nenbers above and bel ow
the trona. Only trace anounts of nmethane are contained in the
crystalline structure of the trona. (Tr. 455).

On his visit to the plant, M. Head inspected the Joy No. 8
CM The cover plates were renoved to inspect and photograph the
internal parts. The witness described his findings. There was no
evi dence of arcing. (Tr. 456, 462).

A concentration of nethane between 5 and 15 percent is
hazardous and can expl ode. The vol une of methane is al npost
irrelevent in terns of assessing the hazard. The anbient air in
Wom ng contains 2 PPM net hane or, .0002 percent. (Tr. 463).

There was no evidence in the stratigraphy that there was any
degree of gas pressure exerted in the roof strata. (Tr. 464). The
perm ssibility gap of .004 of an inch mght be the thickness of a
sheet of paper; .010 mi ght be the thickness of several sheets of
paper. (Tr. 466, 467).

M. Head described MSHA's testing procedures for boxes. (Tr.
468-470). Further, he described the cycling of tenperature. (Tr.
470-472). In addition, he conpared the heating and cooling cycles
to a home with wi ndows, a bonfire outside the hone and the snoke
produced fromthe bonfire. (Tr. 473-475).
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Ventilation through the main circuit and in the face dilutes the
met hane to harml ess concentrations. (Tr. 475).

Moni tori ng devices included hand-hel d nmet hanonmeters used for
preshi ft inspections and continuous readi ng nmet hane sensors on
the continuous mners. (Tr. 476).

FMC has nunerous elenments in the training and safety
policies of the mne to control nethane hazards. (Tr. 476).

Interviews with the mne operator and the foreman on duty on
Novenber 19, 1990 confirmed the FMC policies were in place. (Tr.
476-478). Docunents confirmed the preshift inspections show ng
zero nethane. (Tr. 479, 480, Ex. R-5).

The nonitors on the Joy No. 8 CMwarn the operator at a 1
percent methane concentration and shut down the power to the
machine at 1.5 percent. (Tr. 477).

The mai ntenance departnent installed a new nethane nonitor
on No. 8 Joy CM on November 8th. The unit was recalibrated on
Novenber 15, 1990. (Tr. 477). FMC has one nmmi ntenance shift for
each two production shifts. (Tr. 477).

FMC has been in operation for nore than 40 years with no
expl osions of methane nor any injuries or fatalities resulted
from expl osions. (Tr. 481).

M. Head concl uded that he would expect to find | ow
concentrations of methane in No. 14 panel. The history indicates
t he met hane concentration is al nost always 0.0 percent and never
nore than 1 percent. (Tr. 481).

El evated | evel s of nethane occur only in other areas of the
m ne where specific activities occur such as cutting into the
shal e for an overpass or caving in a longwall section (these
activities were not taking place in the 14 panel). (Tr. 481
482) .

The only other tine when there had been a significant
concentration of methane reported at the mne was after an
extended shutdown of the ventilation system either when a panel's
ventilation was shut down or after a holiday. This did not occur
at 423 West, section 14 panel. In this panel there was a thick
roof beam no ground control problens, no obvious cracks and no
bellying of the roof as a result of gas pressure. (Tr. 482, 483).
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There was about 26,000 CFMin the panel itself. Vent tubes and
auxiliary fans were devel oping 5,000 to 8,000 CFMin the face.
(Tr. 483).

In arriving at his conclusion M. Head relied on the
specific characteristics of the fans in other working places.
(Tr. 483).

The FMC preshift for panel 14 indicated 0.0 percent nethane.
Further, the inspection team found no nmethane nor did the CM
monitors. In addition, an expl osive concentration of nethane
could not enter the control box. (Tr. 484).

FMC's fire control policy was al so considered by M. Head in
reachi ng his opinion about the operator's successful program
(Tr. 485).

In M. Head's opinion the likelihood of a nethane ignition
arising fromthe conditions described in the citation (if mining
had conti nued) was so unlikely as to approach zero probability.
(Tr. 487).

M. Head agrees nethane in the explosive range of 5 to 15
percent is potentially hazardous. (Tr. 491). The wi tness was
exam ned as to his experience at the Morton Salt Conpany and the
Morton Salt Mnes. (Tr. 492-498).

Sone roof falls have occurred at FMC. (Tr. 501).

Alimted ignition could occur. (Tr. 503). However, it is
unli kely that nmethane could be liberated in the expl osive range
in a CMsection in the mne. (Tr. 504).

The ten nethane bottle sanples taken at various pl aces
including within the collar of a 15-foot vertical probe hole
ranged from.0002 to .2910 (within the hole). Al of the sanples
were bel ow t he expl osive range. (Tr. 509-512).

In M. Head's opinion, in panel 14 the concentration in the
return airway woul d approach .004 percent. He would be very
surprised if it would be .1 or .15 percent. (Tr. 513, 514). The
concentration at the face, because of the ventilation fans, would
be zero. (Tr. 514).
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Issue: Did FMC violate 30 C.F. R [ 57.22305

The uncontroverted testimony of MSHA's | nspector Wayne
Pilling shows: He inspected FMC s No. 8 Joy Continuous M ner inby
the | ast open crosscut. He found the plane flange joint on the
top cover plate of the master control box violated the
perm ssibility requirement. There was a gap in excess of .004
i nches. The vol unme of the control box enclosure containing the
gap was approxi mately 4200 cubic inches.

FMC contends the Secretary did not neet her burden of proof
because the inspector did not nmeasure the gap to determine its
size. (Tr. 127). Further, the feel er gauge had not been
cal i brated or neasured. (Tr. 126). In sum FMC argues the
i nspector failed to conduct the necessary neasurenents to
establish the gauge was actually .005. Specifically, it so argued
the Secretary failed to neet her burden of proof that an
excessive gap existed. In addition, it is argued the inspector's
estimate is only a guess. Finally, FMC attacks the promul gation
of the regul ation.

FMC has m sconstrued the evidence and the scope of the
regul ati on. The Secretary is not required to prove the gap was
.005 (or greater). Rather, a violation was established when the
gap accepted a .005 feeler gauge for a distance of 1.5 to 2
i nches.

FMC' s argunent that Section 57.22305 does not require that
the permissibility gaps be "maintained" is rejected. Section
57.22305 specifically adopts 30 C.F.R Parts 18 through 36. The
referenced section nmandates a maxi num perm ssi bl e cl earance of
.004 for the plane flange joint in question.

The operator argues the regulation is distinctly different
fromthe coal standard [O 75.506, 506-1(a)] and contends it
shoul d not be extrapolated to include a requirenent not expressly
contai ned therein nor pronul gated through the rule making
process. In sum the operator argues that the lack of a
requi rement for a permissibility check in netal/nonnmetal m nes
confirms a different intent for the standards applicable in this
case.

| agree that the requirenents of the coal and the
nmet al / nonnetal regul ations are different. However, the regulation
here, 0O 57.22305 must be read in conjunction with O 57.22001. The
latter provides in part that "(mines shall operate in accordance
with the applicable standards in this subpart to protect persons
agai nst the hazards of nethane gas . " In sum
perm ssibility conpliance is required by the Secretary's
regul ati ons.
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The regul ations involved here were duly published in the Federa
Regi ster, FMC has failed to cite any authority or to allege in
what manner the Secretary's actions conflict with Section 101 of
the Mne Act, 30 U S.C. 0O 811

On the basis of the testinony of Inspector Pilling, |
conclude that FMC violated 30 C.F. R [ 57.22305.

I ssue: Was the violation properly classi-
fied as Significant and Substantia

I nspector Pilling expressed the opinion that the violation
at the FMC M ne was S&S. John Head, testifying for FMC, expressed
a contrary view.

Before reviewing the credibility issues, it is appropriate
to consider the applicable case |aw.

A "significant and substantial" violation is described in
Section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard." A
violation is properly designated significant and substantial "if,
based upon the particular facts surrounding the violation there
exi sts a reasonable |ikelihood that the hazard contributed to
wWill result in an injury or illness of a reasonably serious
nature." Cenent Division, National Gypsum Co., 3 FMSHRC 822, 825
(April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as foll ows:

In order to establish that a violation of a nandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor must prove: (1)
t he underlying violation of a nandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety--contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.
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In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125, 1129,
t he Comm ssion stated further as foll ows:

We have explained further that the third el enent of the
Mat hies forrmula "requires that the Secretary establish
a reasonabl e |ikelihood that the hazard contributed to
will result in an event in which there is an injury."
US. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984), U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574-75
(July 1984).

Texasgul f, Inc., 10 FMSHRC 498 (1988) is particularly
informative since it involves a trona mne and the issue of
whet her the violation should be designated as S&S

Inspector Pilling's views, sunmarized in greater detai
above, are based on several critical facts:

The FMC M ne liberates over 1,000,000 cubic feet of nethane
in 24 hours. As such, it is a gassy m ne subject to hei ghtened
i nspections under Section 103(i). The CM operating in virgin
territory, has nine control sw tches capable of incentive arcing.
Such arcing can ignite nethane.

In January 1986, a nethane gas ignition occurred at FMC s
| ongwal | panel. Inspector Pilling believed it was reasonably
likely that a nethane gas ignition or explosion could occur in
t he m ne.

On the S&S issue, specifically as to the ventilation
capability, | credit the testinony of FMC s w tness John Head.
Hi s testinony, sunmarized above, principally focuses on the
ventilation at the FMC plant. To a | arge degree, as noted, M.
Head's testinmony is confirnmed by Inspector Pilling' s testinony.
M. Head found FMC delivers 50 percent nore air than required by
| aw. He al so took 10 bottle sanples for nethane. The readings
were as low as 5 PPM and as high as 25 PPM

Al t hough panel 14 had been seal ed, M. Head cal cul ated the
ventilation in the panel
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Basically, the ventilation diluted the nethane to harml ess
concentrations.

FMC documents indicated there was "zero" nmethane at the tine
the citation was issued. Further, in over 40 years of operation
FMC has had no net hane expl osi ons.

In the No. 14 panel methane is al npost always 0.0 percent and
never nore than 1 percent.

Based on M. Head's testinmony the third el ement of the
Mat hi es fornul ati on was not established. In sum as the
Commi ssion has stated, the forrmulation "requires that the
Secretary establish a reasonable likelihood that the hazard
contributed to will result in an event in which there is an
injury." US. Steel Mning Co., supra. W have enphasi zed that,
in accordance with the | anguage of Section 104(d)(1), 30 U S.C. O
814(d) (1), it is the contribution of a violation to the cause and
effect of a hazard that nust be significant and substantial. Id.
In addition, the evaluation of reasonable |ikelihood should be
made in terms of "continued normal mining operations.” Texasgulf,
Inc., supra, 10 FMSHRC at 500.

In order for ignitions or explosions to occur, there nust be
a confluence of factors, including a sufficient anount of nmethane
in the atnosphere surrounding the inperm ssible gaps and ignition
sources. At the time the instant citation was issued, the nethane
Il evel s were well below the 1.0 percent concentration necessary
for an ignition.

Further, it is not reasonably likely that ignitable or
expl osi ve concentrati ons woul d have been encountered had nor mal
operations continued. The trona(FOOTNOTE 3) roof in panel 14, after
m ni ng, would be approximtely 5.5 feet thick. The roof was
particularly good in panel 14.

Inspector Pilling's testinony, in many ways, confirms FMC s
evi dence.

M. Pilling has been inspecting the FMC M ne since 1977. He
only knew of one ignition, nanely the one as described that
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occurred during a cutting and wel ding process in the |ongwall
The wel di ng process was not involved on Novenmber 19,. 1990. (Tr.
88, 89). In fact, the ignition had no relationship to the
citation of Novenber 19. (Tr. 140). He further confirmed that no
injuries have resulted from nethane at the FMC M ne. (Tr. 89).
M. Pilling considers nmethane a hazard, regardl ess of quantity
and the percentage. (Tr. 96).

On the day he issued the instant citation, M. Pilling found
the air was excellent. (Tr. 101). During his inspection, there
was no indication there was going to be a ventilation breakdown.
(Tr. 122). At that tine of the inspection M. Pilling agreed it
was very unlikely that methane woul d accumul ate to an expl osive
level. (Tr. 123). There were no ignition sources except for those
cited. (Tr. 125).

A further credibility issue arises as to whether the CM
controls were capable of arcing on Novermber 19 and whet her such
arcing could cause a nmethane expl osion. (The prem se presumes an
expl osive concentration of methane was present.)

| credit the testinony of MSHA' s representatives Pilling and
Venters. M. Pilling concluded the nine switches operating the
cutter heads, tram notor conveyor and main control produce
i ncentive arcing capable of igniting nethane. (Tr. 33). M.
Venters al so discussed arcing and explained how it can occur in
any switch. (Tr. 270). Arcing will ignite any nmethane in the box.
However, if the box is not properly maintained, flame could
escape and ignite nmethane outside the box. (Tr. 271).

I do not credit M. Head's expert testinony. FMC s expert
explained in detail the thermal cycles required for nmethane to
enter the control box of the miner in question and how it sinply
was not possible under the mining conditions in FMC. (Tr.
468-473) .

As noted above, the prem se of this evidence is that an
expl osi ve concentration of methane was present. Such a
concentration could enter the inside of a control box through a
. 010 gap.

M. Head found no evidence of arcing when he inspected the
CM However, in view of the extensive control switches, it is
likely that incendive arcing could occur

It is appropriate to consider Secretary's views as expressed
in her post-trial brief. The initial issue of whether a violation
of 30 C.F. R [ 57.22305 occurred has been decided in favor of the
Secretary.
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The Secretary further asserts that the third el enent of the
Mat hi es fornula does not require the Secretary to prove that it
is nmore probable than not that an injury will result, but rather
that the violation presents a substantial possibility of
resulting in an injury. In support of her position Secretary
cites Consolidated Coal Co., 13 FMSHRC 748, 750 (April 1991) and
Green River Coal Co., 13 FMSHRC 1287 (August 1991).

For an S&S violation the Comm ssion requires the Secretary
to establish a "reasonable |ikelihood that the hazard contri buted
to will result in an event "

The Secretary woul d change the test of "reasonable
l'i kel i hood" to "substantial possibility.” W generally recognize
that anything is possible and | reject the position urged by the
Secretary since it deviates fromthe Comm ssion mandate. The
cases relied on support the Secretary but they are not binding on
the witer since they are Judge's decisions. | believe the
Commi ssion has clearly articulated its view of S&S. "Substantia
possibility"” is not one of the views accepted by the Conm ssion

The Secretary urged that Inspector Pilling's S&S citation
written Novenber 19, 1990, is based on his extensive know edge of
FMC, the fact the mine was |liberating over 1.5 mllion cubic feet
of methane in a 24-hour period and upon his belief the CM naster
switch was arcing.

| agree the FMC nmine was |iberating over 1.5 nillion cubic
feet of nethane in a 24-hour period (considerably nmore than was
liberated in the Texasgulf mine). | further concur that the
i nspector believed the master switch on the CM was arcing.
However, the Inspector found no nethane present in the panel nor
does the evidence establish that a sufficient amount of nethane
woul d accunul ate or be liberated in panel 14 to cause a hazard.

A Section 103(i) gas test confirmed the absence of nethane
in the return entry. (Tr. 116). FMC personnel also found zero
met hane. (Tr. 484).

I nspector Pilling has conducted over 8,000 tests for methane
at FMC over a nine-year period and has never detected nmethane in
the ignitable range. (Tr. 119, 120). The history shows that the
concentration of methane was al nost al ways O percent and never
nore than 1 percent. (Tr. 481).

The Secretary states the CM was about to cut into virgin
trona. Such a mining procedure would rel ease nethane.
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The Secretary is in error; nethane is liberated fromthe oi
shal e. Unlike coal, trona contains only trace amobunts of methane.
(Tr. 202, 298).

The Secretary also relies on the testinony of M chae
Er spaner.

A summary of M. Erspaner's testinony, entered above,
i ndi cates that when roof bolting he would strike pockets of
nmet hane. I n addition, there were occasions when he had detected
nmet hane of various described high concentrations, including
concentrations as high as 10 percent.

I am not persuaded by M. Erspaner’'s testinony that he
detected 10 percent nethane on several occasions unrelated to the
citation. | am not persuaded because in cross exam nation he
i dentified several nethanonmeters and acknow edged that his was
i ncapabl e of reading 10.0 percent concentration. (Tr. 226).

I find M. Erspamer's testinony about rel easi ng net hane
during roof bolting to be credible. However, there was no
evi dence (expert or otherwise) to establish whether the rel ease
constituted a dangerous concentration of nethane. | appreciate
such matters are not always subject to precise proof but the
Judge's concl usi ons nust be reasonably drawn fromthe facts.

In any event, M. Erspaner's roof-bolting activities were
shown to be very limted. When asked about the extent of the roof
bolting he testified:

A. | never did permanently, but | did as a relief
operator. When | was a mner operator, the roof bolter
operator was qualified to run the mner, and so we'd
trade off once in a while and break up the nonotony by
doi ng each other's jobs. (Tr. 180).

M. Erspanmer also testified and | find his testinony
credi ble that he detected concentrations of methane at 1 percent
"probably hundreds of tinme." (Tr. 188). However, these were
i nstances when M. Erspanmer was firebossing. On these occasions
the fans were down or overcasts were being cut. The very purpose
of the fireboss inspections are to clear out the nethane. (Tr.
136, 196, 216, 217, 223). Inspector Pilling believed that the
hi gh readi ngs of nethane detected were "to be expected" because
they were found during pre-shift fire boss inspections. (Tr.
136) .
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Wtnesses Merle Venters and Jerry Davidson confirmed that
"out bursts" or "inrushes" of nmethane do not occur at FMC. (Tr.
296, 348).

I ssue: Was the violation properly classi-
fied as Significant and Substantia
due to the nature of the mne

The Conmmi ssion has ruled that the nature of the mne is a
factor to be considered in determ ning whether a violation is
S&S. Texasgul f, Inc. supra, 10 FMSHRC at 501

As the Conm ssion has al so noted, the geol ogical structure
of a m ne should be evaluated to reasonably eval uate future
i beration of nmethane. Texasgulf, Inc., supra, 10 FMSHRC at 503.

JERRY PALMER DAVI DSON, a geol ogi st experienced in mning, is
enpl oyed by the Denver Ground Support Group for MSHA. (Tr. 331).
M. Davidson is famliar with the FMC M ne as part of an MSHA
ground stability investigation of all trona mnes in Geen River
Wom ng. (Tr. 333). The occurrence of nethane was not a part of
MSHA' s report. (Tr. 340).

Met hane is one of the volatile constituents of oil shale.
(Tr. 341). Trona contains thin seans of oil shale, an eighth or
quarter of an inch. During the mning process, oil shale and
nmet hane are released into the atnosphere. (Tr. 342, 343). Cracks
or fissures are very common in a trona nmine. (Tr. 345).

VWile he was in the mne M. Davidson observed fissures in
the continuous mner areas. (Tr. 347). The fissures serve as a
conduit for volatile vapors such as nethane which can be in the
roof. (Tr. 347).

A roof fall fractures all the strata in the fall. This
produces a | arger anount of whatever fornmation gasses existed in
the roof. Methane exists with the oil shale in the FMC roof.

Anot her source of methane is the thin seanms of o0il shale in the
bed being mned. (Tr. 348). In addition, methane can cone up from
the floor. In the FMC mine it is not possible to predict when a
roof fall, fracture or crack will occur. (Tr. 349).

The FMC had a roof fall in 1989 in the continuous m ner
section but the witness did not know the [ ocation of the fall.
(Tr. 357, 358). As nethane enters the atnosphere it is possible
to check its concentration with gas bottles or methanoneters.
(Tr. 359). When met hane enters the atnosphere, the concentration
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and location varies. (Tr. 360). Wen a continuous mner cutter
head hits a fissure, whatever gas is in the fissure inmediately
comes into the mne atnosphere. (Tr. 360). M. Davidson agreed
the strata differs fromeast of the trona mne in a general way.
(Tr. 370). FMC's mine is several mles in area. (Tr. 372).

In MSHA's report (Ex. G 13, R-3) it was recomended that one
to two feet of trona should be left in place. (Tr. 376, 377, EX.
R-3). M. Davidson was not aware of any expl osions, blowouts or
outbursts in the FMC Mne. (Tr. 383, 384).

Bed 17 is one of the largest trona beds being mned. There
are three conpanies mning the bed. (Tr. 386). Exhibit G13 is
MSHA' s general ground control investigation of all the trona
mnes in the Green River Basin. (Tr. 388, 389).

Eval uati on

M. Davidson's testinmony fails to establish how the geol ogy
of FMC' s mine m ght cause a hazardous concentrati on of nethane.
There is no "confluence" as required in Texasgulf, Inc.

JERRY LEE FULLER, senior mning engineer for MSHA and a
rebuttal w tness, has been so enployed for over 14 years. (Tr.
525). M. Fuller, a graduate fromthe Col orado School of M nes,
teaches classes in ventilation. (Tr. 525).

As a ventilation expert, M. Fuller is famliar with
nmet hanonmet ers nmounted on continuous mners. (Tr. 537). He is also
famliar with the aliphatic hydrocarbons generally associ ated
with oil shale. The higher hydrocarbons tend to interfere with
met hanoneters on the side of safety. (Tr 537). That is, the
hi gher hydrocarbons will show as nethane when none is present.

A roof fall in an airway will obstruct ventilation to sone
degree. Based on a reasonabl e engineering certainty a ventilation
system does not always dilute, render harnl ess and carry away
met hane. (Tr. 545). The ventilation systemcan't ventilate every
nook and cranny of the mine. It is necessary to control the
ignition sources as well as ventilate as close to them as
possi bl e. The standards address two nmin areas: they seek to
control ignition sources and ventilate to dilute hazardous
gasses. (Tr. 548). The ventilation system cannot conpensate for a
break-down in a pernmissibility system (Tr. 560). It is possible
to have ignitions when a ventilation systemis running because
the ventilation system cannot ventilate every nook and cranny of
the mne. It is possible for ignitions to occur in underground
gassy trona mnes even with 26,000 CFMin the area being m ned.
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Eval uati on

M. Fuller does not establish a dangerous concentration of
met hane was reasonably likely. He appears to state that FMC s
mne, as a Category IIl mine, |liberates nethane concentrations
whi ch are expl osive or can becone expl osive when diluted. (Tr.
545, 546).

However, the record indicates M. Fuller was not testifying
as to the FMC mine. He was rather quoting (sonmewhat incorrectly)
MSHA' s categorization regulation, 30 C.F.R 0 57.22003. The
regul ati on provides as foll ows:

(3) Category Ill applies to mines to which
nonconbustible ore is extracted and which liberate a
concentration of methane that is explosive, or is
capable of form ng explosive mxtures with air, or have
the potential to do so based on the history of the nine
or the geological area in which the nine is |ocated.
The concentration of methane in such mnes is explosive
or is capable of form ng explosive mxtures if m xed
with air as illustrated by Table 1 below, entitled
"Rel ati on Between Quantitative Conposition and
Explosibility of M xtures of Methane and Air".

KEN PORTER is the supervisor for the Electrical Power
Sysstens Branch at MSHA's Approvals and Certification Center in
Tri adel phia, West Virginia. (Tr. 561). His initial responsibility
was in the Field Activities Branch responsible for approving
longwal | s. His present duties include approving all types of
el ectrical equipnent. (Tr. 562, 563).

On Decenber 11, 1991, he responded to a request by Inspector
Pilling. (Tr. 563). MSHA has records that correspond to a nodel
of the machine inspected by M. Pilling. (Tr. 565, 568).

Inspector Pilling inquired as to how the encl osures were
constructed and whether the conponents within the enclosure were
capabl e of igniting the nethane air mxture. (Tr. 573, 574). The
W t ness descri bed where arcing would occur in the box. (Tr. 575).
The vacuum contractor on the equi pnent will interrupt the 950
volt cutter nmotor circuits within a vacuum bottle. This reduces
the arcing. (Tr. 586). Arcing would occur inside the box even if
the box contai ned vacuum breakers. Such arcing could be caused by
the seven control switches and the circuit breaker. (Tr. 598).
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Eval uati on

M. Porter's testinony did not enhance the S&S all egati ons
as it relates to hazard concentrations of nethane.

For the reasons stated above | credit M. Head's testinony
as to the effectiveness of FMC' s ventilation and the unlikelihood
of a nethane explosion. | further reject Inspector Pilling's
opi nion that the violation was S&S since his opinion conflicts
with the Conmission's stated criteria.

In addition, | conclude the nature of the mne and its
geol ogi cal structure does not support a designation that the
vi ol ati on was significant and substanti al

It is appropriate to conpare cases uphol ding S&S fi ndi ngs:
In US. Steep Mning Co, Inc., 6 FMSHRC 1866, 1867-69 (August
1984) a coal nmine liberated over 1,000,000 cubic feet of nethane
in a 24-hour period. In addition, the mne had a history of
met hane ignitions and there were excessive accunul ati ons of coa
nearby; in United States Steel Mning Co., Inc., supra at 1128-30
(August 1985) coal nmine |liberates over 1,000,000 cubic feet of
met hane in a 24-hour period, has a history of past methane
ignitions, can |iberate dangerous |evels of nethane in a
relatively short period and where ventiliation is bel ow that
required; in Youghi ogheny & Chio Coal Co., 9 FMSHRC 673, 677-678
an S&S designation was upheld where a coal nmne was subject to
i nspection pursuant to Section 103(i) and sudden out burst of
met hane had occurred recently.

The above cases all involve a dangerous concentration of
met hane, a factor not established in the FMC nmine and not
reasonably |ikely.

Finally, on the authority of Texasgulf, Inc., | conclude the
violation of 30 C.F. R 0O 57.22305 was not significant and
substantial. Accordingly, the S&S allegations should be stricken

| ssue: Was the Violation Due to FMC's Unwarrantabl e Failure

In Enery Mning Corp., 9 FMSHRC 1997, 2004 (Decenber 1987)
and Youghi ogheny & Ohi o Coal Company, 9 FMSHRC 2007, 2010
(Decenber 1987). The Conmi ssion defined unwarrantable failure as
aggravat ed conduct constituting nore than ordinary negligence by
a mne operator in relation to a violation of the Act." Enery
exam ned the nmeani ng of unwarrantable failure and referred to it
in such terms as "indifference,” "willful intent,"” "serious |ack
of reasonable care,"” and "know ng violation."
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FMC s extensive mne safety programincludes a maintenance shift
for every two production shifts which neans a pernmissibility
check is done each day. (Tr. 189, 192-194).

W tness John Head testified to the nunmerous |ayers of
protection in place at FMC i ncluding training of personnel
excel l ent ventilation, nmethane testing by forenmen, continuous
nmonitors on the Joy miners with automatic shutoff at 1.5 percent,
one mai ntenance shift for every two production shifts, voluntary
drilling of gas holes and an effective fire prevention programin
place. (Tr. 475-486).

It is true that FMC has violated this standard 49 tines in
the two years precedi ng the Novenber 19, 1990, citation. However
prior violations nust be considered against the fact that FMC has
100 pi eces of pernissible equi pment (Tr. 415) operating over 700
production shifts per year (Tr. 189) production shifts for every
mai nt enance shift X 365 equals 730 production shifts per year
t hus conservative estimtes (700 shifts X 100 pi eces of equi pnent
X 2 years) indicate FMC had 140, 000 perm ssi bl e equi pnent shifts
over the two year period. Each piece of perm ssible equipnent
contai ns thousands of |ocations where a gap can exist. Thus, out
of 140,000 perm ssi bl e equi pnent shifts, 49 were cited.

A continuous mner is, no doubt, subject to hard use in the
m ne. However, the evidence fails to indicate that FMC was guilty
of aggravated conduct. Accordingly, the allegations of
unwarrant abl e failure should be stricken

| ssue: Should FMC' s request for Declaratory
Rel i ef be granted

FMC requests declaratory relief. Specifically, the operator
requests that given simlar conditions, permssibility violations
in continuous mner sections are not significant and substanti al

The Comnmi ssion has recogni zed that it may grant declaratory
relief in appropriate proceedi ngs. Beaver Creek Coal Co., 11
FMSHRC 2428, 2430 (Decenber 1989); Kaiser Coal Corp. 10 FMSHRC
1165, 1170-71 (Septenber 1988); Cimax Ml ybdenum Co., 2 FMSHRC
2748, 2751-52 (COctober 1980), aff'd sub nom, Clinax Ml ybdenum
Co. v. Secretary of Labor, 703 F.2d 447, 452 (10th Cir. 1983);
see al so Youghi ogheny & Chio Coal Co., 7 FMSHRC 200, 203
(February 1985) ("Y&0D'). The sources of this authority are section
105(d) of the Act, 30 U . S.C. 0O 815(d), empowering the Com ssion
to "direc[t] other appropriate relief,"” and section 5(d) of the
Administrative Procedure Act, 5 U S.C. 0O 554 (e)(1982)("APA"),
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which is incorporated by reference into the Mne Act, 30 US.C O
815(d).

| decline to grant declaratory relief. Gven the dynanics of
mning closely simlar conditions to those found in this case are
not likely to exist. In short, in granting declaratory relief the
Commi ssi on woul d "express | egal opinions on acadenic theoreticals
whi ch mi ght never conme to pass" Anerican Fidelity & Casualty Co.
v. Pennsylvani a Threshernmen & Farmers Miutual Casualty | nsurance
Co., 280 F.2d 453, 461 (5th Cir. 1960).

Cvil Penalty

Section 110(i) of the Mne Act mandates the consideration of
Six criteria in assessing appropriate civil penalties.

In considering the statutory criteria | conclude FMC, by the
size of its mne, is a large operator. The Secretary's Proposed
Assessnent indicates the size of FMC's mine is 1,915, 560
production tons or hours worked. Accordingly, | believe the
penalty assessed is appropriate in relation to the conmpany's
si ze.

In the absence of evidence to the contrary | conclude the
penalty hereafter assessed will not affect the operator's ability
to continue in business.

FMC s prior adverse history as evidenced by Exhibit G 12
i ndi cates the conpany was assessed and paid 314 viol ations for
the two years precedi ng November 18, 1990.

FMC was negligent. Inspector Pilling |located the
perm ssibility violation. FMC s mai ntenance crew should have al so
located it as it was readily accessible.

The gravity is high. Permissibility violations inby the |ast
open crosscut are serious violations.

FMC denmponstrated statutory good faith in abating the
vi ol ati ve condition.

Considering all of the statutory factors, | deemthat a
civil penalty of $200 is appropriate.

For the foregoing reasons | enter the follow ng:
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ORDER

1. The significant and substantial allegations are STRI CKEN

2. The unwarrantable failure allegations are STRI CKEN

3. Citation No. 3633617, as anended, is AFFI RMED

4. A civil penalty of $200 i s ASSESSED

5. Respondent's notion for declaratory relief is DEN ED
John J. Morris
Adm ni strative Law Judge

FOOTNOTES START HERE-

1. A feeler gauge was described as being a .5 inch wide and
consisting of a thin, shiny material. (Tr. 46).

2. This information came from MSHA' s Approval and
Certification Center in Tridel phia, West Virginia. (Tr. 57).

3. Trona only contains trace anounts of methane in the
crystalline structure. (Tr. 455).



